EEFOFE THE DIVISION OF WATRR MESOURCES
"DEPARTHENT OF PUBLIC WORKS
STATE OF CALIFORNIA
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" In the Matter of Peruit 888_ Heretofore lssued in Appreval
of Appliostion 1] utter Lutte Canal Cowpauy,
& Corperstion, so Appnprhm from Feather River
in Bum E‘}mty for Irrigutien Purposes.
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APFEARANCE AT HEARING HELD AT SACRAYENTO, FEBEUSARY 16, 1988
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EXA¥INEE:  Harold sonkl:ins. Deputy in Charge of Water mgm;a. Divisien of &hr

Remumn, lhg:artmnt of Publie #orh, am.e of California. -
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Gmnl Degoription or ?m iwt

A.ppziutiun 1149 of Sutter futte Gnml Company, & corporatien, we
f1led ﬂith tlu Bivision of Water Hescurces on Mtr 28, 1918 mnd meod on.
%re&z 4, 1820 for an amount of wter "not to hmd:ﬁﬂc publioe feet per nwaﬁ
ner an mnnt whiokh together with water del&vaﬂd tu the lend frow eny souros.

exceeds the rate of one ouble foot per seoond to 44 sgres for lend pkma to

- riu and orne gmbie_a fook pa-r geoond to 8D agrea fer land planted to smral

orops,” to be diverted from the Festher Kiver st a point spproximetsly 58 miles

upstrean frou its mouth for the irrigeticn of E7,800 aores of lemd, By order
| af August 11, 1828, « ohange in ;:hw of use was granted by wivieb 3176 sores were
-excludoﬁ ama 3060 sores were inux.ud-d, making the pemit aren to m nrvtd wsdﬂ‘

the permit 2‘?,_3?5 KOres. lying ﬁ'ﬁm Te 18 Hs BB B,y Ty 13 K, Re B .ﬁo.. Tt 15 e

By 2 Bey Te 14 No Ko 5 Be, and To 15 Be Re B Eap HeDeBo & W




_ ummng w the teras of the permit, nmttmauan wrk was ta aome
| ZANOs on OF ‘boran July 1, 1920 md bath maﬁmot!.m wrk and use or uﬁar s
_ ure to bt th on #r hcruu July 1, 182%. ‘&n several emmmm cxﬁwmm;
M time were gm%td #i%hin which to complete camtmtinn and ues, the 1m um}.
hwing cxyimd on hmr 1. 19&1. _ _

| Baau aﬁar the nppmal af Appnutim: 3.“9 ;;wrnatm amm:ruam it
*smm Punping Flant® et the point of diversien propoesd in kpplication 1146, :

_ m;-.aas.,- This plent was tqui-pp_id with two 42" pumps and ome 24" M. having
. tottl 'éapneiw of sbout 300 seevud fest, &n ﬂé’iﬁmi unit woneisting of

" amother 42" pump whioh i’k was preposed to install has never beon plmsed. _
: Eeports filed by the peraittes end by the' swnmta—sm me supw-_

visor inﬁipat«d 4hat no use of watsr red been mnde urder &gpn_wtwn 1149, Mﬁ’a

| 688 sinoe the year 193) and consequently under dete of Desexber 8, 1957 payaittes
| was advised that in view of the prﬁiuiom of Sc_e‘hi#ﬁx 208 of the Water Goms ssion
Aot, Permit 688 theuld be withdrawn,

4s no motion mnultcd from this suggal‘tian, permittoe was aim 0
sppoar and shew oauss why the persit should nst be revoked for fsilure to comply
wih thw torms axnl eaaditioaa thomaf, the mtor mmg wbtdulod for- hn.ring in.
- awardmm with amua m of the Hgter (:omiu“n ket on I-’uhmry iﬁ, 1%&, at
.:thao etolosk Al in koow 401, Publio Workw Lunding, Ssorssentoy ﬁﬂif@ﬂih
m; faots. mmundim t;he gase & they spipesr from the trmearipee, : _

_hfriaf, lwtcn of pemum and other poruam of thu regord Indioute u i‘auwss
' '&'ndor olalm of an appropriative right to 2,000 cuble feet rar s&mnﬂ

hsithtcd priar te tiw sffwtin dets of the Water Comnission .é.e'h %hﬁ su%imr -

. -.'Buttt cml conpmy, s public wtility, diverts water by g;mﬂty fm ths auttur

Fiver nt'. n paint ;ppraxmtely 20 ﬁt&u upﬁm from ttw Surant Ptmpi.h.g Plant. |




‘on Decesber 25, 1916, epparently with the Imtention et thet time
%o serve .&lamm 1snds, Applivation 1149 wes filed to appropriste rmrﬁn&- |
 Festher Eiver ut 8 paint on the wein oansl of tie sw tnown as the “Cox |
Epillway® abauﬁ 1& m,nia mw’cr&m from the ;m.tnt mﬂ the f:emm chh:!mn

'1%& gnﬂty aup;siy but on asccumt of uht of m.y ditri.wlﬂn the wm nf

d.&nniaﬁ wae memd downstress ﬁismec of mwrmﬂuly & nd.Xn %a m pumt
at whioh th mnmﬁ Pumping Plent ie luaateﬂ. That sn &déitiml pup;ily m con~
tomaslattd at the tim is Miaw{;aﬂ hy thc fallmg sﬁntomt mieh ap‘pnﬂ in
‘the supplement whish was sttagked to snd mede a part of the applications :
© "™he owners of lsnd sgrrogeating sbout twenty-seven thousend five
bundred (27,500) seres heve uppiied for the use of this mmm
- water and there ave many sdditional larpe boldings in Sub '
- whieh m likely to spply in “he nesr future, 111 for agriaultmi
pszrpoaﬂn £ {mdurmarmg purs) _ |
There wes mthing m the ayplwaioﬁ ﬁxieh miaﬂa‘d M it L I8 w—-
tonded to ut&nw the water hhemxdar for stend-by PUrpOses. aniy mﬂ hm it m:a
known *bhm sush was the chse at-thu.t time wo are of the epiniep App_liuﬂe;q 1169
should cot ianmv been npprevﬁ¢ o ' o _
s bave fmmé 6o mtiafantor? or wmluﬁiﬂ court deeisions (nor hes
‘any beon ‘stted by permities in ite briut) whish are appliubls to en wquiﬂ.ﬁon B

of & right to a sseondery or ressrve scuroe of auyply wirleb vi‘.ll be utilized only

" et sueh rare inbervels s an ordinerily sdequate primary source shell b&m

an.mquﬂbo;. ﬁﬁr dons there anen tr:r be suy statutery prmisiom ralativa te sush
an mqui.uticﬁ; Im«d, & ﬁriqt spplication of the provisions uf am&m 19

. would seem to negative soquisition of such » righh beyond that wmﬁiw actuﬂxy

e spplied to beneficisul use and the provialone of wc’simn 208 would sHen to &etﬂ:& :

| minﬁmw of such & right to the extent of non-use fnr & eammtiw wn -

| !‘m mﬂy progrua reports of both the psmittec and of tiaa Jegranente
&m Juqeln Hater 5u§»rvimw snd reports rendered by engiuam of thiu offies |
who hsve inepected the projests indioste thet use of water from the Sunset Plent.

g
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ﬁiﬂrﬁm at Sunast P\nm ?hnt
' s _ t o .
“Year ¢ Area Irrigated (scres) 1 Remarics
' 1 .
1980 ¢+ 8,000 étll ria‘} s
1581 '1-12.419 Inoludes 12,894 rios): Only 10% of water obtaimd Mr
_ ] : i Permit 688

1882 ¢ 12,761 {Inol. 12,5643 rioe) : Only &7 of water c‘bﬂim wudtr
s 1 Perait 688

1925 & 10,106 (lned. 9,468 rieag '

1984 4,170 (lnal. 2,730 rice 3

1986 + nonw ' x

1688 1 2,586 (Inel. 2,805 rioe) t Orly 30 acre~fest obteined uxadct

. | o L L + Permit 6&3

1927 : none :

1928 : none '

192¢ : none : _

1680 1 nome LI - _ oo
CABBY - 1 1 Approx. 20O or 300 &«F. pumped
3852 1 none t - L

1983 1 nooe :

1834 1 nome 2

1985 s nore 1

1936~ 1 nop s

1857 1 none 1

S | s
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‘nq*m-u-i_nb-;nwsm'n_h«‘—,n—*n_n--»a-fus.

 geners} propostiien in Celifornis that in &}l eases the right is lewt by for- =
feiture if there is & f‘m‘.luu for five yurs to ‘apply the water tn bwmhl ms
Bewtion 2Ws of tm wa Comdagion Aot ;;msari.bu 3 1::@: of upprﬁprhﬁw rtgiw -
nj‘ttr throe yeurs. nonwua*
“under the pernit during the last § yesri, and in onij one ysar of the lest thwx:

- wan ttmro any aiwrnlon, the amount diverted 1n that suasca bnin‘g ﬂtﬁgﬂthu o
acgligiblo and there belsg no evidense thut 5t was used for amy hqacfiaiui usi.i; '
We find Bo werit in the oontention of p&rmatt” thet Section 20w does not ;;31:17 .

becsuss = ﬂght had not wauﬁ, presumably becsuse no lieense iwx yut hnn imoq

In Smith v Hewkine 110 Cels 122, 120 Cal. 86, 1t was Jaid dows e &

In the instsnt oawe %htn has Leen ne use mtsmw:‘




- !’ﬁv r&gm we bq-:kim wi-uﬁt £ 13 -uh ie made und the effect of the license is

g -ﬂrﬂy aeatimtm ef thw fmh
_ _ ?am&tm lsu ot been diligemt with the use of water under the pere
| wt. ﬁm Isat sxtension mnﬁb-é nzpirod Deosenber 1, 1931 and no use of water
_ :*an aimbﬂr cade,
| - If, a8 is furbher urged by ;nmitﬂp, Appiioation 1149 were filed

| _ uigzy to goneuxcmte ¢ change ip poipt of diversion under an old right, 1t is

._Wa‘ﬁn"t .éqctim 1418 of the Civil Cods provides thut the persen entitled
| N "he'-. the use ef water may change the .pla_« of diversion if others ere not in.juria_ '
- by. wéh ohanre &nd sy extend the diboh, ﬂum, pipe or squeduot by which ’Eha'

. ﬂiﬂrsiw is mude Lo pm»a beyond that where the Iirst use was made, This rule

. bes bems definitely Mta‘blum bty desisions of. th# Gourt:. kppnnatinn AX49

. tbcnfpm unnat be mpteé se anything _utmr then an _tm:linnm Lo 'msum-'gf
ﬂght’- to appropriste -#urpiﬁn or mpprdyricm ﬁwr s of ‘%:hnﬁat:e‘ filed, and
e is aubiawh o the waimw rules wod muimmhs with rn;amst te. &ﬂiﬁm ’
.ﬂaieh &”pliu in the oese of other simnar t@piiutimu.

In it«e nu‘bio“ upes spplications and pcmita of public ut&lﬁhs ae in

S 4 | atﬁor cases tho Division must be soverued by the customsry ard umel acnditions _
surromding such ceses. While the pernittes foresses thet in ﬁx& tutuﬁ toray B
be necessary to utilise the Sunset Flant the fact remains thet met sinee 1931 has
any uge been nade under ﬁipplic_;&tim 1149, Perait 685 and it sppeers entirely alm
 thet ainoe 1924 development under the permit has nnﬁ been prsa#eﬁ wlih ‘tb.&'b -
_ mmrt ef Giii_gmoé wiich the eourts have 1aid down ns NOCEBBATY tC Preserve
an ngpmgzrhtiﬁ water right. In this «imeetién e cmeﬁ do -hét.tw then %o
- quote frem th:.t selebrated osse on diligence {Uphir Ge* v Corpenber, 4 Kcnéu

" 694, 97 Ane Dea, 560, Feil on Water Kighta in Nestern States, Brd. 5c. p. s88). S

C  whereln the Court wll mdz




“Biltgnncn is defined to be the 'ateady agplicsnion te business
of eny kind, constent effort to sccomplieh muy undertmiing'. The
luw does not require any wouseal or sxtrsordinary effert, but eanly .
that whioh is usual, ordiszary and remsoneble. ' The ﬁtllgﬁnce required
in cases of this kind 1s thet conetancy and stesdiness of purpose or
Iahor whiok ix ueukl wit! wen enjoyed in like enterprises and who
desire a speedy sccomplishment of their desigzas. OSuch sssidully in
the prosesution of the anterprise as will manifest to the world a
bone fide intention to complete it within a ressousble time. It is

 the doing of an act, or series of acte with all prectieal ax@ﬁﬁik&@n
with no delsy exoespt. auah ne mﬁy be inoident to the work." L

1n tha briaf fixod by the permittes subioquent to the hanring, Qtr*
mittee in sffaat hnldns .

(1) Thﬁt the Railrosd Cosmission of tho Stete of Galiforsis in its
ordey of April 21, 1B2C, whieh was subsequently upheld by the State
: ﬁvprame Court, avpravu&-the use of the Bunaet Pilent,

(2) Thet ihe Rallrosd Comcission being o eanstitutiannlly oreated
Dommiesion is superior in its suthority te the State Water Comudssion
whiolh wes oreated by legisiative set, and es tho Reilrced Commisaion
has approved, ordered and dideoted the use of the Bunsgei Plant striotly
‘ag av suxilliery supply, ius order ceannot be averrulaé by the State
Hater Gﬁmmiltl@ﬁf :

 (3) That all of the water 18 dediestod to the public use and must be
- supplied in the mosi soonomleal methed pessible and thet should the
Bunset Flent be utilised at suck times as woulé result in insreasing

" 4he expense unnegessarily the Company would undoubtedly be olted by
- the Eelliroed ﬁaamiaiibn to diseontinue the sxtravagauce.
(¢) That normnlly Lhere s asple weier from the previty diversion to
supply sll of itz consumers but that when this water is not aveilable,
-the Compeny, under cgder of the Eallroad Cosmmicsion must utilize the

weter over which it bus oontrel sud that this can he done oheuper and
more efiuutivaly from the Sunset Pleut,

We rind nothing &n this crder of %the &uilrnaﬁ Camm&saion whioh dircatl
‘the use of the Sunset Plent. ¥ention is nede Shet the Sutter Futte Canal Gom-
' pany haé o perait fram,thn State Water Comulasion for the diverniem of H0Q
_iﬂn@nd-f&qt edditiorsl st s point below itc_apertiing grqvi#y intake at which .
E !#nir'péini there was & quantity of water availsble sven when the extire fiﬁw -

of the Feuthqr River uns diverted at the uyynr'palnt but use of wmter from

the $unu.t Plant was neither arﬁar&d &t an usxilliury aupniy or approvsd a5 the




wplef of p.mtm mza tend to umy. {vel, 18 aﬁmm and Orders of \m
. m&w cmmm nf Californin, p. 108) {Brmu ﬁ»mmty @mtw utnm
Asgoc, v. Ballrond Gas-&aniﬁn, 188 Cale 218)s

| $¢etinn~1# ﬂf ﬁh@ ¥Water Gaamitaion &at ?rﬂaoribcs hat 1) sight ta
| _nppreyr&utn or uss water which is subjeet to tha provisions of thia ant lhlll
hﬁ 1&1&1#%;& or ueqairwd.by Sy gortnn, firm, sssociation or eorpofitina txo#ps _
uﬁan somplisnce w&th the pruviaiona of this ant; “#hile the Etllrou&-ﬂanm&ucian_ f'.
' mly raqyir% that a utﬂlity yruviﬁa an adaguato wnxcr gupply Loy St& aantua:ra |
tmin should not be teken o avcrvrﬁde ﬁbn praaaéuru 1aid down by ths cgisln&arw
whereby the necassary rights for sueh. water aupply‘mny be initiated and :aquizqa,
m* %o imply tmt & u’biu‘hy w0y mticzpﬁte ite ultmw nguiﬂm%t for axbra-
arﬁinnrv Jengths of tine and by a\aliustton %o the pivisione:f Hater kagouroes -
make- rﬁsarvmtiﬁna for sueh ultimete requirameata upon & enwzrqu dirfbrtnt hasiu
. thun uther apprnpriatnra. | |

FUMMARY AHL LGEGI'%IC}““

&ppliuatiam 1145 wen Clled umder the doter Commission Act and is

| tberainre nu%geut o the prmviaxons of gald Aot &ny right which hes vttt!ﬁ

- thereunder kag be&* lost b} nen~uger for & gar&cﬁ of Bix y@ars and insvrfiaioat

diliseaat bms bear nariiested to werrant furiher exie: ﬁiar. '&t ﬂarmiﬁtca has
failsd %o namply with thn teras snd eonditions cf the pemmt* mod it ahauiﬁ thmru-

QRDHE
| ?eraﬂt B&B'hnxing harstofors boén iusutd 1a'aprnvn1 af Apnliqntian
R it appesring to thc Division of Water Fasouraﬂs @hnt the ﬁarnorand senditions
of said parmdt were not hning ﬁnmpli&ﬂ with, %hﬁ nermiﬁhea Maﬁing Bnau duly eited
to show oause uhy'saad'parmit should not be rtvuked.htuqnng_af;fn&lurw.te eum;Iy -
with the terss and eémdittann.th:rimf@’a‘publie hemring heving beer held nﬁé1€h§
‘Divieion of ﬁ;@;x ﬁiaﬂu:iﬁﬁ:nyw being full# advised in the pr@milcsu' .

 wfe



‘ 17 I5 HEREBY URDERED tkat said Permit £0%, heretofore issusd in spproval
of Appliostion 1149, be mm';m ounoslled upen the records of the mﬂa&m_ |
of Water Besources. | o - SR |
| WITHESS my hand end the seal of the Department of Fublie Works of tho o
Btute _&r Gelifornia this /OF day of @cj 1986, o

EDWARD YYATT, Stete kngioeer

HAROLD GONKLING

 Byg
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